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The Minimum Age of Criminal Responsibility is the age at which tamariki/children can be
held liable for criminal offending. The age is currently set at 10 in Aotearoa New Zealand,
though there are restrictions on the prosecution of younger tamariki/children between the
ages of 10 and 14.

Nevertheless, Aotearoa New Zealand is now markedly behind a number of other comparable
countries internationally and needs to examine this issue with some urgency.

Criminalisation of our rangatahi/young people and their acquisition of an antisocial identity
as a result of systemic labelling is the greatest public health, sociological, criminological and
welfare crisis of this century.

This thematic report examines the position in Aotearoa New Zealand with respect to the
international picture, the obligations under the UNCRC and the information we have gleaned
from modern neuroscience in relation to childhood brain development.



Introduction

The United Nations Committee on the Rights of the Child: General Comment Number 24
(2019) on children’s rights in the child justice system stated the following: “In the original
General Comment No. 10 (2007), the Committee had considered 12 years as the absolute
minimum age. However, the Committee finds that this age indication is still too low. States
parties are encouraged to increase their minimum age to at least 14 years of age”.

Aotearoa New Zealand is coming under increasing pressure to raise its minimum age
following a commitment to increase the Minimum Age of Criminal Responsibility in the
Australian Capital Territory from 10 to 14 (due later in 2022), considerations in Queensland
about a similar step, an increase in the age of detention in Tasmania from 10 to 14 and
discussions for the Attorneys General on a commonwealth level about raising the age.
Aotearoa New Zealand is now significantly behind other comparable countries
internationally, as the map below demonstrates.
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What can be seen from the above map is that there is wide variation in the setting on the
minimum age of criminal responsibility. The true picture is even more complicated, with 26
countries (including Aotearoa New Zealand) varying their minimum age of criminal
responsibility according to the seriousness of the offence (a strategy advised against by the
UN General Assembly in 2019) and with 66 countries (including Aotearoa New Zealand)
running a rebuttable presumption of “doli incapax” — a position in which it is presumed a
child does not know that what they did was seriously wrong unless the contrary is proved —
for those children at the extremely young end of the spectrum. In addition, 10 countries set



different ages for girls versus boys, 5 countries operate Sharia law alongside state law, and
13 countries (and a number of states in America) have no minimum age of criminal
responsibility.

There are 4 compelling reasons why the Minimum Age of Criminal Responsibility must
immediately be raised to at least 14 years in Aotearoa New Zealand.

1 Our human rights obligations

Aotearoa New Zealand has ratified the UN Convention on the Rights of the Child. As stated,
the Committee on the Rights of the Child’s General Comment Number 24 (2019) on
children’s rights in the child justice system reflects the prevailing international standard:
“States parties are encouraged to increase their minimum age to at least 14 years of age.”
Aotearoa New Zealand is now noticeably out of step with our international peers, where the
average Minimum Age of Criminal Responsibility is 12 years of age.

Aotearoa New Zealand has a challenging history in relation to its treatment of
tamariki/children, as the Royal Inquiry into Abuse in Care, and the investigations into the
Lake Alice psychiatric hospital demonstrate. It is also important to recognise that the vast
majority of young people in contact with the youth justice system are of Maori/Pacific Island
backgrounds, groups often already beleaguered by racism, socioeconomic deprivation and
poverty of opportunity from birth.

The issue of the low Minimum Age of Criminal Responsibility in Aotearoa New Zealand has
already been highlighted by the Office of the Children’s Commissioner, the Royal Australian
and New Zealand College of Psychiatrists and Amnesty International, and is set into even
starker relief by successful efforts in other countries to raise their Minimum Age of Criminal
Responsibilities (Australian Capital Territory, Scotland, Pakistan and South Africa).

2 Neuroscientific research strongly supports raising the minimum age of criminal
responsibility

Early adolescence represents a phase of brain development characterised by increased
impulsivity and sensation-seeking,® a gradually developing ability to empathise? and

! van Leijenhorst L, Moor B, Op de Macks Z, Rombouts S, Westenberg P, Crone E (2010), “Adolescent risky decision-making: neurocognitive
development of reward and control regions”, Neuroimage Vol 51, No 1, pp 345-55; Baird, A., Fugelsang, J., & Bennett, C. (2005, April).
“What were you thinking?”’: An fMRI study of adolescent decision making. Poster presented at the annual meeting of the Cognitive
Neuroscience Society, New York; Steinberg L (2007), “Risk Taking in Adolescence: New Perspectives From Brain and Behavioral Science”,
Association for Psychological Science Vol 16 No 2
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heightened vulnerability to peer influence.®> All of these have major impacts upon
decision-making. Also of relevance to offending behaviour, adolescents often have reactive
and intense emotional responses to threatening or rewarding stimuli when compared with
adults.”

As commented by the United Kingdom’s Royal Society,” the frontal lobes of the brain which
are responsible for planning, decision making, and inhibiting impulsivity, develop much later
than the amygdala, the part of the brain responsible for reward and emotion-processing,® .
This imbalance in the stages of development between the frontal lobes and the amygdala is
thought to account for increased arousal and risk-taking behaviour in adolescence.’

The development of the frontal lobes of the brain is ably demonstrated by the image below,
which uses grey and white matter ratios to demonstrate the way in which the brain matures.
What can be seen is that the frontal lobes are some of the last parts of the brain to mature,
and in fact even at age 20 there is still further to go until peak maturation.

Dynamic mapping of human cortical development
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Source: "Dynamic mapping of human cortical development during childhood through early adulthood,” Nitin Gogtay et al..
Proceedings of the National Academy of Sciences, May 25, 2004; California Institute of Technology.

The frontal lobes of the brain play a key part in various cognitive skills society expects to see
in adults: having judgement, empathy, consequential thinking, inhibition of impulses and
coherent planning. The brains of those aged 10-14 years are thus manifestly ill-equipped to
manage their impulses and fully comprehend potential consequences to the standard of a
reasonable adult.

3 Steinberg L, Monahan K (2007), “Age differences in resistance to peer influence”, Developmental Psychology Vol 43 No 6 pp 1531-43;
Sebastian C (2010), “Social brain development and the affective consequences of ostracism in adolescence”, Brain and Cognition, Volume
72, Number 1, 134-45
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reversal learning than adults. Dev. Cogn. Neurosci. 1, 540-551 (2011)
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The past thirty years have witnessed a surge of research in the area of functional brain
scanning - this new technology has allowed scientists to begin to understand brain activity
and start to map causal links with certain types of behaviour. Through the course of
adolescence, it is evident from multiple research studies that young people develop an
increasing ability to exert control over their thoughts and actions as they mature®.

Also of relevance to the commission of offences, adolescents often display an intensification
of emotional processing in response to threatening or rewarding stimuli when compared
with adults®. Adolescents also tend to be less future-orientated with their decisions® and
tend to weight gains more heavily than losses compared to adults.

Physical brain development continues at a rapid rate into the early twenties'. This frontal
lobe executive functioning increases gradually over the course of adolescence, and has been
linked with development of the brain’s prefrontal cortex®, in tandem with an emerging
ability to engage in consequential thinking™.

The simplistic model of frontal lobe immaturity in contrast with other more developed brain
areas as an explanation for emotional lability and problematic antisocial behaviour may not
adequately take into account the impact of changes in social and emotional processing in
teenage years, in the context of influences on the brain from the external environment®.
During the course of brain development, it has been demonstrated that certain frontal lobe
brain areas (for instance the medial pre-frontal cortex) may show higher activation than in
adults, as the adolescent brain is potentially acquiring skills in social reasoning. In contrast,
other regions (for instance the temporoparietal junction, an area toward the back of the
brain) show lower activation than in adults'® which puts the immature brain of the child at a
functional disadvantage.
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Another area of interest to neuroscientists and child clinicians is the susceptibility of the
adolescent to peer influence - rangatahi/young people’s social cognitions (their
self-awareness, and abilities to see the perspectives of others) are evolving into their
mid-twenties'’, and their rejection-related distress is greater than that experienced by
adults®®. Adolescents have long been known to seek peer acceptance to a greater extent
than adults or indeed younger children®. The degree of interest and/or concern in relation
to self and to others also undergoes a shift during adolescence, from self-orientation in early
adolescence to other-orientation with a transition phase in mid-adolescence (12-16 years of
age). This heightened susceptibility to peer influence may have the effect of overriding
considerations of consequences.

Adolescents also demonstrate higher risk-taking behaviour when with peers compared to
adults and younger children® and when in states of high emotion?, and it has been
suggested that this effect may be linked with hormonal changes?. Research is under way in
relation to this impact of hormones on the brain — through puberty the brain begins to
release  gonadotrophin-releasing hormone, which signifies activation of the
hypothalamic-pituitary-adrenal axis. This axis is responsible for the production of oestrogen
and testosterone, the full neurological impact of which is currently unclear, though several
research teams have been investigating this®.

Studies have demonstrated that oestradiol (the major sex hormone in females, although also
present at lower but not insignificant levels in males) has an impact upon prefrontal lobe
functioning®* and further work is under way to investigate the impact of the body’s other
natural hormones (for instance oxytocin) which can have an impact on social connection and
affiliation”. Testosterone is also being scrutinised, which can have an impact on perception
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of the value of social status®® and reward processing®’, as well as the way in which
threatening situations are managed®. There is also evidence that pubertal changes are
linked with the way in which the brain processes reward”, and the methods by which the
individual can exert control over their emotions®, processes which again are of importance
when an adolescent is considering their actions and the consequences in comparison with
an adult’s thinking.

The aforementioned studies relate to neurotypical brain development — but what of the
child at risk of offending? Do their brains differ structurally and functionally? In fact, children
in contact with the justice system may indeed be at a biological disadvantage as many have
sustained a form of brain trauma (through factors like direct acquired brain injury,
malnutrition, exposure to alcohol and other drugs in utero and through abuse) in
comparison to neurotypical children®'. Reasons for this difference may include poor prenatal
care, a lack of early life access to appropriate physical and mental health support from
families (including healthy diets which allow the brain to grow normally), exposure to
violence and other traumatic experiences, limited access to other healthcare resources and
access to prosocial education experiences, as well as exposure to things that may damage
brain development such as head injuries, drugs and alcohol, and the effect of poor
socio-economic conditions.

In contrast with neurotypical children, studies relating to children suffering with conduct
disorders (a group who also commonly find themselves in contact with the criminal justice
system) demonstrate deficiencies in grey matter volumes in the brains of children with the

t2. Conduct disorder is the most common mental

disorder in comparison to those withou
disorder in childhood and one which is strongly associated with offending behaviour. For
example, rates of conduct disorder average 62% in juvenile detention and correctional

facilities®®*, which is much higher than the community incidence. This potentially makes
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children with conduct disorder more developmentally immature and more vulnerable than
their neurotypical counterparts in terms of their capacities and reasoning skills.

It is important to note that children suffering with conduct disorders are also frequently
children who have experienced abuse and trauma. Brain structure abnormalities have been
found in those experiencing childhood trauma®, as well as functional differences® which are
themselves linked to violent crime®, with some studies showing an 11-fold increase in the
likelihood of being arrested for an aggressive offence for young people traumatised in early
life*’, alongside cognitive, educational and employment challenges®. Mistreatment is also
associated with psychological problems, and with changes in the
hypothalamic-pituitary-adrenal axis — overactivity of this hormonal axis can result in an
increase in impulsive aggression, whilst underactivity can result in non-responsiveness to
punishment and increased instrumental aggression (namely aggression to serve a separate

purpose)®. Whilst not all children experiencing mistreatment will commit offences, they
may be especially vulnerable to poor decision-making and impulsive judgements and

therefore more susceptible to negative learning from antisocial settings.

Punishment, as opposed to care and support, for repeatedly traumatised children as a
method of shaping their behaviour is very rarely an effective strategy. Traumatised children
have experienced lifelong punishment through early-life trauma which has not been
contingent upon whether they have been good, bad, or have done nothing. As such, for
children in this group (childhood abuse being highly prevalent among young people
committing offences) a system of positive incentives is often effective, whereas punishment

|40

as a shaping mechanism tends to fail* and in effect may serve only to retraumatise the

individual (especially where it involves removal from home, distancing the child from that

home, removing their liberty and placing them in often brutalising settings at a formative

)41

age in terms of brain development)™. The consequences of periods of incarceration add to
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“ De Valk S, Van der Helm G, Beld M et al (2015) Does punishment in secure residential youth care work? An overview of the evidence.
Journal of Children's Services 10(1): 3-16

“! Lambie | and Randell | (2013) The impact of incarceration on juvenile offenders. Clinical Psychology Review 33(3): 448-459



pre-existing disadvantages and disengage the individual from their family and community,
which can hinder the processes of social reintegration thought to reduce recidivism*.

Any decision to punish a child must also factor in the impact of labelling — children passing
through adolescence are essentially in a stage of identity acquisition, in which they learn
about what they are good at and what they are not, and in which social groups they can
place themselves, as a means of working out who they are. Even low-intensity impact with
the justice system can have an unfortunate and unintended consequence of signalling to the
child that offending, and being a “young offender”, is part of their identity and thus can
increase the risk of recidivism®. This is especially true for comprehensive lifestyle changes
like being imprisoned. As such, the direct harms from the punishment itself may be
compounded by an enduring sense of injustice both for an individual child who has
experienced it and for onlookers who may form the view that it is unfair to impose
punishment on vulnerable children with the aim of deterring others.

Aotearoa New Zealand has a disproportionate dependence on youth justice beds with
higher per-capita numbers when compared with other similar countries**.

3 Children appearing before criminal courts require bespoke treatment and greater
levels of support due to higher rates of neurodevelopmental difficulties

The above limitations on decision-making in adolescents are true in neurotypical
populations of teenagers, but in studies examining children who end up before criminal
courts, these decision-making deficits are more pronounced.

Brain structure abnormalities are reported in those who experience childhood trauma®
(which, along with resulting post-traumatic stress disorder, is sadly rife in children who
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offend*®), as well as functional differences*” which are themselves linked to violent crime.*®
Some studies show an 11-fold increase in the likelihood of being arrested for an aggressive
offence for children traumatised in early life.** Childhood mistreatment is associated with
psychiatric problems, and with toxic changes to the hypothalamic-pituitary-adrenal axis.
Overactivity of this hormonal axis results in an increase in impulsive aggression, whilst
underactivity can result in non-responsiveness to punishment and increased instrumental
aggression.*

Conduct disorder is the most common mental disorders in childhood. It is a form of mental
disorder strongly associated with offending behaviour. Rates of conduct disorder can be as
high as 60-70% in young offender institutions.”® Studies demonstrate differences in grey
matter volumes in the brains of children with conduct disorder in comparison to those
without,”* making them more developmentally immature and vulnerable in terms of their
decision making capacities. Impaired socialisation abilities may result from amygdala
dysfunction which can lead children to behave in an antisocial manner — this amygdala
dysfunction is frequently seen in those with conduct disorder.>

Research into the ethnicity of tamariki/children under 14 who are coming into contact with
the youth justice system highlights that indigenous children were younger than
non-indigenous children in court, were less likely to be given a diversionary option, were
more likely to be arrested and be refused bail, and to have their matter dealt with in court®.

4 Economic arguments strongly support raising the minimum age of criminal
responsibility as a low-impact and easily-achievable objective

The numbers of children aged 10-13 who are involved with the youth justice system are very
small, as a result of concerted diversionary efforts, often at the level of the police. The
numbers of children who offend are reducing (5012 children in 2010 versus 2330 in 2018)
and the numbers of children committing very serious offences is extremely small (10- and

6 Moore, E. Gaskin, C, Indigae, D (2013). Childhood maltreatment and post-traumatic stress disorder among incarcerated young offenders.
Child Abuse & Neglect Volume 37, Issue 10, pages 861-870
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11-year-olds committing murders are very rare — for data captured up to 2020, there was no
known example of charges being laid in the last 40 years)®. Of this small group of
tamariki/children who offend aged 10-14, the majority are already involved with care and
protection services, such that raising the minimum age of criminal responsibility should not
meaningfully increase the numbers of people being referred to care and protection services.
What it does do is focus the attention on those tamariki/children for whom current care and
protection and health arrangements are failing.

The Future

We can intuitively expect there to be an increased requirement for health and welfare
services to intervene with tamariki/young people at risk of offending if the minimum age of
criminal responsibility is raised. Many of these tamariki/children are already known to and
actively engaged with Oranga Tamariki (child welfare) services, health services and
supportive Non-Government Organisations, but the raising of the age does call for increased
multi-agency working and transparency across teams, and needs to be inclusive of education
and the individual’s whanau/aiga/family, as well as utilising cultural supports and local
networks to assist the tamariki/children. In terms of the numbers, this increase is likely to be
very small for each region as serious crimes committed by under-14s are fortunately, as we
have shown, very rare.

Summary

Children at risk of offending behaviour are some of the most vulnerable and disadvantaged
children in our society. Not only do they face significant inequality in relation to their
childhood adversities, but their stage of brain development combined with the challenges
faced by some tamariki/children starting even before they are born argues for a tailored
supportive approach. These sequential and interacting periods of trauma to their developing
brains have widespread physical and mental health, welfare, education and vocational
impacts. It is in the interests of society to see our tamariki/children living safe and supported
lives in settings which assist healthy brain development, quite aside from the importance to
the individual and their whanau/aiga/family. The ways in which these children are
subsequently treated by society is arguably one of our biggest public health issues today.
Raising the minimum age of criminal responsibility in Aotearoa New Zealand to 14
represents a significant step in the right direction to address this.

Position

The authors of this thematic report firmly believe that, at 10 years old, the minimum age of
criminal responsibility in Aotearoa New Zealand is incompatible with the current scientific
and medical understanding of the developing brain. We strongly endorse the proposed
Minimum Age of Criminal Responsibility change to 14 years of age, commensurate with the

%5 Children with Offending Behaviour — Office of the Children’s Commissioner — August 2020
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science, the international average, the UN position and the moral and economic arguments
for raising the Minimum Age of Criminal Responsibility.
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